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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 

Present: Smti D.Boro, A.J.S 
Civil Judge, Dhubri 

 

Title Appeal No18/2018 
30th dayof May, 2019 
 

Rakesh Dutta   .............Appellant 

-Versus- 

UCO Bank, represented by Branch Manager, Gauripur and another 

  ............. Respondents 

This appeal coming on this day (or having been heard on) 02-05-2019  

In the presence of: 

Mr. R.K.Verma............................  Ld. Advocate for Appellant. 

Mrs. P.Jain ............................     Ld. Advocates for Respondents 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellant/plaintiff on being aggrieved and 

dissatisfied with the order rejecting the plaint dated 09-01-2018 passed in 

connection with T.S. No. 182/2015 by learned Munsiff No.1, Dhubri.  
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No.182/2015 was called for and received and the 

defendant/respondent has appeared and contested the appeal.  

3. The appellant/plaintiff filed this appeal on the following grounds :- 

1) The appellant who was the plaintiff in T.S. No.182/2015 filed the suit against the 

respondents for breach of trust by the Bank authority and for permanent 

injunction and claimed for compensation of Rs. 40,000,00 (Rupees forty lakhs) 

only for the LIC policies and for premature payment of the fixed deposit offered 

as security by the appellant/plaintiff so the suit does not fall under the SARFAESI 

Act. 

2) As per order dated 22-09-15 the W.S. of the respondent No.1/ defendant No.1 

was rejected and the defendant No.1 was given liberty to cross examine PWS. 

Hence the suit should not have been decided as preliminary issue. 

3) The court is not duty bound to decide any issue as preliminary issue because as 

per provision of Order XIV Rule 2(2) this is evident from the words “It may try”. 

4) There are gross illegality on the part of the respondents and the respondents did 

not follow the guideline of the RBI and the appellant approached several times 

before the respondent but when no result came out the plaintiff filed this suit for 

compensation. 

4. I find it necessary to give brief description of the plaintiff’s case.  

5. The plaintiff has filed thissuit forbreach of trust by the Bank Authority and 

permanent injunction.  

6. In this suit the plaintiff stated that he is a businessman and was running 

areadymade garments shopfrom the year 1997 under the name and style M/S 

Fancy Fun at Gauripur Bazar, Gauripur Town by taking one PMRY loan of  

Rs.95,000/- (Rupees ninety five thousand) only and successfully liquidated the said  
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PMRY loan in time. There was one component as subsidy of 35% of the total loan 

amount but surprisingly in spite of liquidation of the PMRY loan in timely manner 

the defendant did not grant the allocated subsidy to the plaintiff. The plaintiff 

approached and personally pursued the matter of subsidy to the bank but the 

bank remained total silent.Finding no option the plaintiff again requested the 

defendant for cash credit facility of Rs.3,00,000/- (Rupees three lakhs) only. After 

receiving the application for cash credit from the plaintiff, the defendant bank has 

sanctioned the cash credit limits of Rs.3,00,000 (Rupees three lakhs) only on 22-

08-2002 by taking sufficient security. As security the Bankhypothecated the stocks 

of various kinds or readymade garments and also taken the collateral security viz. 

Lien of FDR amounting to Rs.11,000.00 (Rupees eleven thousand) only, assigned 

KVP of Rs.10,000.00 (Rupees ten thousand) only, Lien of UCO Laxmi A/C of 

Rs.1,36,000/- (Rupees one lakh thirty six thousand) only, surrender value of six 

Nos. of LIC policies of amount Rs,1,49,936.00 (Rupees one lakh forty nine 

thousand nine hundred thirty six) only. Due to insufficient fund in the business,the 

plaintiff again approached the defendant bank to sanction one new cash credit 

limit. Then the defendant Bank sanctioned one new cash credit limit of 

Rs.5,00,000 (Rupees five lakhs) only in the name of Smti Barnali Dutta, W/O the 

wife of the defendant.  The plaintiff asked for the sanction letter of Smt. Barnali 

Dutta, but the defendant No.2 said that after some formalities same would be 

given. After few days the plaintiff again asked the sanction letter of Smt. Barnali 

Dutta, but the defendant No.2 did not give the sanction letter on this or that plea. 

After taking cash credit limit of Rs.5,00,000 (Rupees five lakhs) only the plaintiff 

could not run his business smoothly due to his father’s treatment who ultimately 

died. After his father’s death the plaintiff could not transact properly with the bank 

due to mental shock and in observing the customary rituals. The wife of the 
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plaintiff Smti. Barnali Dutta was also suffering from disease for which the plaintiff 

could not transact the cash credit account in proper manner. The plaintiff duly 

informed the defendant bank by showing cause for not making transactions in the 

cash credit account, but the then Branch Manager visited the house of the plaintiff 

and insisted the plaintiff to clear the whole loan amount and warned that the  

Branch Manager would close  the plaintiff’s business. The plaintiff was about to 

start his cash credit account but in the meantime his mother expired on 

06/12/2007 for which due to mental shock the plaintiff could not open his 

readymade garments’ shop and the plaintiff sustained loss in the business. The 

plaintiff informed the then Branch Manager about his condition and was in good 

intention to repay the whole loan amount for which placed the proposal for one 

time settlement on the said cash credit accounts on 18-01-2008 but the then 

Branch manager did not pay any heed to the proposal of the plaintiff. After 

submission of the said proposal the plaintiff visited several times and approached 

the defendant No.2 for making the process of OTS scheme but the defendant did 

not pay any heed. The plaintiff had made some LIC policies out of which one was 

most profitable policy namely JEEVAN SHREE. The defendant with malafide 

intention taken the surrender value of other LIC policies including the JEEVAN 

SHREE. The defendant bank and the defendant No.2 ruined the life and business 

of the plaintiff. The plaintiff requested the defendant not to take the surrender 

value of the policies but the Branch Manager without entertaining the letter of the 

plaintiff wrote a letter to LICI Dhubri Branch for crediting of the pre-mature 

amount against the policy of the plaintiff and his wife.Thereafter, the plaintiff had 

gone to the Regional office, Guwahati to meet the Regional Manager with the 

proposal for one time settlement of the said cash credit accounts. The plaintiff also 

wrote letter to the Zonal Manager, UCO Bank, Silpukhuri. At the time of 
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sanctioning the cash credit facility the then Branch Manager took some signature 

of the plaintiff on white papers. The plaintiff had three fixed deposits of 

Rs.60,000/-(Rupees sixty thousand)only, Rs.26,500/-(Rupees twenty six thousand 

five hundred)only and Rs.11,000/-(Rupees eleven thousand)only. The plaintiff also 

made lien of some LIC policies against his cash credit account and simultaneously 

he had offered one plot of land also by creating equitable mortgage. Taking the 

chance of ignorance and simplicity of the plaintiff, the then Branch Manager 

encashed all the fixed deposits with accrued interest and LIC policies without 

giving any proper intimation to the plaintiff and his wife and without giving any 

proper opportunity of hearing.On 15/09/2008 the defendant Bank again issued 

notice to the plaintiff demanding Rs.1,81,876/-(Rupees one lakh eighty one 

thousand eight hundred seventy six)only. But the plaintiff was not in a condition to 

repay the said amount at a time. In the meantime the plaintiff received a letter 

from the Head Office, UCO Bank, Kolkata on 28/03/2009 in which it was written 

that due to inability to regularize the cash credit accounts by the plaintiff, the 

defendant Bank adjusted the liquid securities including the premature redemption 

of 8 Nos. of LIC policies. Finding no option the plaintiff wrote a letter to the 

Banking Ombudsman on 04-07-2009 stating the entire facts, in reply the Banking 

Ombudsman issued one letter to the plaintiff on 15-07-2009 vide letter No. 

Guwa.BKG.OMB No.04/90.00.01/2009-10 with advise to the plaintiff to lodge the 

formal complaint against the Respondent Bank in proper formant in triplicate. 

Accordingly the plaintiff lodged the formal complaint in proper format with all 

necessary documents. The plaintiff again issued one letter to the Banking 

Ombudsman along with formal complaint on 20-08-09. The Banking Ombudsman 

issued a letter to the Chief Officer, UCO Bank, General Administration and CSD, 

Head Office, Kolkata. In the said letter Banking Ombudsman stated that the 



TA 18/18 Page 6of 8 
 

complaint of the plaintiff is not maintainable in terms of Clause 8(1) of the Banking 

Ombudsman Scheme, 2006.The plaintiff received a notice from the Secretary, 

District Legal Services Authority, Dhubri to appear before the Lok-Adalat to be held 

on 28-11-2013 for settlement but the defendant did not allow the plaintiff to settle 

the cash credit accounts in the said Lak-Adalat. On 24/02/2015 the defendant 

Bank informed the plaintiff that the plaintiff’s proposal for settlement/compromise 

is refused by the competent authority and served notice to the plaintiff under the 

SARFAESI Act. Hence this suit.  

7. The defendants have filed written statement and contended that the suit is not 

maintainable in law and facts; suit is barred by Sec. 34 of SARFAESI Act; There is 

no breach of trust on the part of the Bank Authority; bad for mis-joinder and non-

joinder of the parties;  there is no cause of action; suit is not properly valued.  

8. The defendant denied all the allegation of the plaintiff stated in the plaint. It is 

submitted that the allegation of not granting the allocated subsidy to the plaintiff 

under PRMY loan is false rather the subsidy amount was credited in the loan A/C 

of the plaintiff on dated 08/08/12 so the allegation for non-release for PMRY 

subsidiary to the plaintiff is not true. Hence the defendants haveprayed for 

dismissal of the suit with costs.  

9. The learned Trial Court has framed onepreliminary issue : 

1) Whether jurisdiction of the court to try the suit is barred u/s 34 of 

SARFAESIAct? 

10. Points for determination: 

(1) Whether the trial Court had erred in reaching the findings? 

11. Discussions, Reasons and Decision: 
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12. Point No.1: 

13. What transpires from the entire plaint is that the plaintiff is a business and had a 

cash credit account of limit 5 lacs in the defendant No.1 Bank. The plaintiff due to 

various reasons failed to continue his said account. The plaintiff had to give any 

securities to the bank while opening the account. While the plaintiff failed to 

continue his said account, the bank issued him notice u/s.13(2) of the SARFAESI 

Act, 2002 and liquidated the securities given by the plaintiff. Now aggrieved by the 

act of the defendant No.1 bank, the plaintiff had filed the title suit being TS 

No.182/2015 the plaint of which is rejected by the Ld. Trial Court on the ground 

that the title suit is barred under the SARFAESI Act by framing a preliminary issue. 

Hence, the plaintiff has preferred this appeal.  

14. The plaint itself reveals that the defendant No.1 Bank issued notice to the plaintiff 

u/s13(2) of the SARFAESI Act and subsequently liquidated his securities e.g. LIC 

policies etc. Any person aggrieved by any of the measures to in sub-section 4 of 

section 13, taken by the secured creditor or his authorised officer under this 

Chapter may make an application to the Debts Recovery Tribunal having 

jurisdiction in the matter within forty five days from the which such measures had 

been taken. So, it is clear that the plaintiff should have filed an appeal in the Debts 

Recovery Tribunal instead of filing the title suit in the Munsiff Court, Dhubri. 

Moreover u/s.34 of the SARFAESI Act, 2002 Civil Court has no jurisdiction to 

entertain any suit or proceeding in respect of any matter which a Debts Recovery 

Tribunal or the Appellate Tribunal is empowered by or under this Act to determine 

and no injunction shall be granted by any Court or other authority in respect of 

any action taken or to be taken in pursuance of any power conferred by or under 

this Act or under the Recovery of Debts due to Bank and other Financial 

Institutions Act, 1993. Hence, I find that the plaintiff/ all appellant should have 



TA 18/18 Page 8of 8 
 

preferred appeal to the Debts Recovery Tribunal against the action of the 

defendant No.1 Bank. The Ld. Trial Court has rightly rejectedthe plaint. The Ld. 

Trial Court has not erred in reaching the findings. 

15. In view of the above finding, the title appeal is dismissed on contest without 

cost.The impugned order dtd. 09-01-2018 passed in connection with T.S. No. 

182/2015 by learned Munsiff No.1, Dhubriis hereby affirmed. No interference is 

required. 

16. Prepare decree accordingly. 

17.  Send back LCR along with a copy of judgment. 

18. Given under my hand and seal of this Court this 30thday of May 2019. 

Typed by me – 

 

D. Boro        D. Boro 

Civil Judge, Dhubri     Civil Judge, Dhubri 

 

 

 

 

 

 

 

 

 

 

 

 

 


